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September 29, 2016 

The Honorable Joseph Byrne, Chair 
California Water Commission 
PO Box 924836, 
Sacramento, CA 94236-0001 

Submitted via email :  WSIPcomments@cwc.ca.gov 

Regarding:  Draft WSIP Regulations, dated September 2,  2016 

Dear Chair Byrne and Commission Members:  

As a potential  applicant under the voter-approved Water Storage Investment 
Program (“WSIP”) to implement the Sites Reservoir Project,  the Sites Project 
Authority (“Authority”) appreciates the opportunity to submit these 
comments to the draft regulations dated September 2, 2016 as Tit le 23, 
Division 7, Chapter 1 of the California Code of Regulations (“Draft 
Regulations”).   Further,  the Authority commends the efforts of the Water 
Commission and staff to develop these regulations in an open and transparent 
manner. 

1. Funding for Environmental Documentation:   The Authority appreciates
the incorporation of the ful l  requirements of California Water Code (CWC)
§79755(c),  which gave the Water Commission the discretion to consider
funding the completion of the environmental documentation (along with
funding activit ies that support the permit acquisit ion process).   This i tem
was expressed as item 1 in our March 8, 2016 comment letter to the January
11, 2016 Draft Quantif ication Regulations. The Commission’s action (a)
helps to reduce the f inance cost,  which reduces total project costs and (b)
is a step towards implementing the WSIP as a partnership between the
applicant and the State to maximize benefits .

2. Shortened Evaluation Process:  The Authority appreciates the actions
taken to reduce the t ime before the Water Commission intends to make its
initial  funding decision.  While the revised schedule has reduced the t ime
to prepare the application, which has increased the Authority’s cost,  this
t ime savings, combined with a shortened Water Commission evaluation
period, wil l  secure the benefits associated with selected projects sooner.
The Water Commission’s actions address item 3 of the Authority’s March
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8,  2016 comment letter to the January 11, 2016 Draft Quantif ication 
Regulations.  

3. Environmental Mitigation and Compliance Obligation:  The January 
11, 2016 draft Quantif ication Regulations correctly incorporated the 
requirements of CWC §79753(b),  which al lows the Water Commission to 
fund specif ic public benefits that wil l  improve the ecosystem and water 
qual ity.   It is of signif icant concern that the current Draft Regulations have 
removed this key element of Chapter  8 and further have signif icantly 
changed the intent of the legislature (and voters) by attempting to 
introduce a concept to differentiate “exist ing” from “new” environmental 
mitigation and compliance obligations.  Procedural ly,  the substantive 
changes approved by the Water Commission in advance of the Draft 
Regulations was to (a) revise the two-step application process into a single-
step process and (b) revise how the regulations are organized.  Neither 
change should have included the removal of text that incorporated the 
requirements of CWC §79753(b).  Attachment A includes revisions the 
Authority proposes to restore the intent of CWC §79753(b).  

4. Draft Regulations Increase the Cost to Prepare the Application:  
Between the requirements in the Draft Regulations and those included in 
the Technical Reference document (TR), which by reference becomes an 
integral part of the Draft Regulations,  the application requirements (a) 
appear to be overly prescriptive, (b) add cost to prepare the application, 
and/or (c) require extensive supporting documentation in topic areas that 
are not a part of the primary evaluation criteria.   This concern was also 
expressed as items 2, 4,  and 5 in our March 8, 2016 comment letter to the 
January 11, 2016 Draft Quantif ication Regulations.  

a. Overly Prescriptive:   The simple fact that the current draft TR with its 
technical appendices is 430 pages (plus the 1.5 gigabyte CALSIM 
model) is  a compell ing indicator that the application requirements are 
complex.  As an i l lustration, the Ecosystem Priorities Application 
Worksheet requires species-specif ic analysis for Priority 6 to increase 
attraction flows for anadromous fish. A l ist  of the requirements is 
included in Attachment B.   

b. Increase Costs:   The most notable i l lustration of how the Draft 
Regulations are increasing the applicant’s cost is associated with the 
CALSIM and subsidiary modeling,  which are now a mandatory 
requirement.  Given the complexity of the CALSIM model and each of 
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the subsidiary models (e.g.  SALMOD), multiple i terations are 
anticipated and necessary,  especial ly since these results wil l  be the 
primary metric to be used by the Water Commission to make its init ial  
funding decision.   

c. Supporting Documentation:  The applicant is required to provide al l  
publicly avai lable environmental documentation.  For the Sites 
Reservoir Project,  the current draft EIR/S with technical appendices is 
est imated to be over 7,500 pages in length and represents a synthesis 
of al l  of the prior study materials ,  such as cultural  resource studies and 
observed locations of l isted species that are traditional ly not made 
publicly avai lable.   Given the Water Commission’s application 
evaluation schedule,  i t  is  unlikely that the staff wil l  review more than 
the executive summary and selected key chapters to render a pass/fai l  
determination.  Similarly,  the request for al l  documents related to the 
project’s feasibi l i ty wil l  result in the gathering and submittal  of 
thousands of pages and given the schedule,  i t  is  unlikely that al l  of the 
documents we submit wil l  be reviewed to render a pass/fai l  
determination.  While the Authority appreciates the Water 
Commission’s desire to have as complete a record of the documentation 
as possible,  an attempt should be made to identify what information 
wil l  real ist ical ly be used in the evaluation process.  It  is recommended 
that a l ist  of key documents and references that wil l  be used as the basis 
of evaluating each application be provided. 

Additionally,  there are ambiguit ies in the TR that affect how the application 
should be prepared. For example,  the Ecosystem Priorit ies Application 
Worksheet,  REV 3 requires the applicant to provide the amount of cold water 
for salmonid eggs and fry for “current condit ions” yet the CALSIM model 
provided by the Water Commission only defines the condit ions for years 2030 
and 2070.  The current condit ions should be defined.  Via separate letter,  the 
Authority wil l  request clarif ications to these, more technical ,  i tems and 
request that applicants be al lowed to continue to pose technical questions 
beyond the October 3r d  close of public comment period. 

5. Monetizing the Value of Water:   The  proposed unit water values (shown 
in Table 5-5 of the TR) appear to be largely based on agency projections 
of water transfers result ing from fal lowing of r ice as an output from the 
Statewide Agricultural Production model (SWAP). While this process and 
underlying assumption may be appropriate for short-term estimates,  the 
Authority’s experience in recent years has been that the actual purchase 
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prices for water transfer sales have been substantial ly higher (20 to 30 
percent) than those proposed as Sacramento Valley 2030 unit  values for 
the same water year type.  Given the amount of water needed to achieve 
measurable ecosystem and water quality benefits as contemplated in 
Proposition 1’s Chapter 8,  rel iance on transfers from rice producers is ,  in 
the Authority’s opinion, unsustainable on a long-term basis.   As an 
i l lustration, the Sites Reservoir Project has the abil i ty to provide over 
200,000 acre-ft.  of water on a long-term annualized basis for Proposition 
1-el igible public benefits .   If r ice fal lowing wil l  be used as the alternative 
for estimating the water’s value, then over 40,000 acres of r ice f ields in 
the Sacramento Valley would need to be fal lowed over the long-term 
average.   This represents over 16% of the r ice production in Glenn and 
Colusa counties and these two counties represent 45% of the state’s total  
acreage of r ice production (refer to Attachment C).   Further,  these 
counties are home to both the Sacramento National Wildlife Refuge 
Complex and a number of Wildl ife Management Areas,  both of which wil l  
be adversely affected should a long-term rice fal lowing program be 
pursued in this region.  

If r ice fal lowing is used as the alternative water source to meet the state’s 
future water supply needs, then it is the Authority’s opinion that al l  of the 
economic costs result ing from the long-term loss of a signif icant acreage 
and proportion of Cal ifornia’s r ice production be used to determine the 
ful l  value of the opportunity costs for the transferred water.   A 2010 Texas 
A&M study (see Attachment C) identif ies both direct economic impacts 
( i .e .  lost net earnings for farmers from land which typical ly has l imited 
alternative agricultural use potential ,  employment losses and county tax 
revenues) and major indirect and induced economic costs to related 
industries that support the region’s r ice industry.   

In addit ion, the environmental mitigation costs associated with such a 
long-term regional r ice fal lowing program needs to be accounted for.   
Specif ical ly,  r ice f ields also provide habitat for giant garter snake and 
foraging habitat for birds using these lands during their migration along 
the Pacif ic Flyway. Mitigation for these effects,  which wil l  place addit ional 
burdens on the adjacent lands of the Sacramento National Wildlife Refuge 
Complex do not appear to be accounted for in the values provided in the 
TR.  The entire economic and environmental consequences of alternative 
use of a long-term agricultural fal lowing program needs to be incorporated 
in the unit benefit  values to ensure fair comparisons with proposed new 
water supply projects.  
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Furthermore, the r ice fal lowing-based values do not appear to include a 
ful l  consideration of either (a) the impact that implementation of the 
Sustainable Groundwater Management Act (SGMA) wil l  have on the future 
water values;  (b) any cl imate change mitigation/adaption costs to water 
del ivery to non-fal lowed rice farming and other agricultural  producers,  
and/or (c) take into account the value associated with operational 
f lexibi l i ty that wil l  be needed over the long-term to respond to changes in 
priorit ies affecting the respective environmental and water quality 
benefits .  

6. Over-Reliance on Climate Change in the Evaluation Process:   The 
Authority agrees that cl imate change should be a factor used by the Water 
Commission to evaluate el igible projects,  but its s ignificance should be 
l imited to estimating the resi l ience of the proposed Proposition 1-el igible 
public benefits and not be used as the basis for determining the benefits 
to be included in the return on public investment calculat ion.  The science 
being used to predict the effects of cl imate change continues to evolve and 
the parameters being applied by the Water Commission as inputs to the 
CALSIM only represent a scenario of what a future with cl imate change 
could look l ike.   There are many other plausible variations or scenarios 
that would need to be considered in order to properly establ ish a basis for 
predicting a l ikely range of Proposit ion 1-el igible public benefits a project 
could provide with any sense of accuracy.   Further,  the inherent 
uncertainty in these inputs to CALSIM get amplif ied by the inherent 
uncertainty in the CALSIM modeling, which is a relat ive model,  whose 
outputs are then required to be used as inputs to subsidiary models that in 
turn are used to try to predict either a biological response or water quality 
condit ion.  Each of the subsidiary models has its own uncertainty in their 
respective abil i ty to accurately predict a corresponding response.  
SALMOD (along with other models) wil l  be used to estimate the response 
of winter-run salmon and DSM2 wil l  be used to estimate water quality 
condit ions. The net result of this compounding of uncertainties is a 
reduced accuracy in the estimate of public benefits ,  which wil l  also affect 
the calculated return on investment.  

Further,  the process ignores how the other agencies involved in operating 
the state’s water system would adapt their respective operations in 
response to cl imate change while meeting their respective compliance 
obligations.  Given the highly interdependent nature of the state’s water 
system, the response to cl imate change (and other future uncertainties) 
wil l  occur through a more-integrated adaptation response involving more 
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than an applicant changing their respective project’s operations. Basing 
the evaluation of long-term public benefits solely on the applicant’s 
response may aid in identifying a project’s Proposition 1-el igible benefits,  
but it  underestimates the total  expected benefits associated with such a 
system-wide response. 

The Authority thanks you and the other Water Commissioners for the 
opportunity to participate and to provide these comments.   Additional ly,  
please also note that we share the concerns being expressed by other potential  
applicants,  some of whom are providing more-detai led written explanations 
than we’ve provided in this letter (e.g.  cl imate change, scoring process).    

The Authority plans to continue to work with the Water Commissioners and 
staff towards ensuring the regulations can be implemented in a meaningful 
and cost-effective manner and wil l  foster the type of partnership needed to 
truly achieve the objectives contemplated in Proposit ion 1, Chapter 8.   While 
chal lenging, the roadmap provided in Chapter 8 creates a unique opportunity 
to advance the co-equal goals as the state’s policy into actions creating long-
term and measurable improvements that are long over-due.  Approval of a 
revised set of regulations in December is the quintessential  f irst step. Please 
contact us if  you need any further information or we can be of assistance. 

Sincerely,  

James C. Watson, PE 
General Manager 
(530) 410.8250 
 

Cc: Rachael Bal lanti ,  Acting Executive Officer 



Attachment A: Environmental Mitigation & Compliance obligations 

(California Water Code §79753(b)) 
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Chapter 8 al lows the State to take actions to implement the co-equal goals by: 

 “Improve[ing] the operation of the state’s water system” (97950(b)) and  

 “advance[ing] the long-term objectives of restoring ecological health and 
improving water management for beneficial  uses of the Delta” (79755(a)(5)(B)).  

Section 79753 specif ies the types of public benefits the state can participate in a 
project to acquire under contract,  which includes Ecosystem and Water Quality.   
Section 79753(b) st ipulates that “Funds shall  not be expended pursuant to this  
chapter for the costs of environmental mitigation measures or compliance 
obligations except for those associated with providing the public benefits as 
described in this section” (emphasis added).  Ignoring the requirements of 79735(b) 
ignores the legislatures intent and signif icantly l imits the magnitude of public 
benefits the state can acquire to achieve the objectives.  

The fol lowing redline-str ikeout changes to the Draft Regulations al ign with the 
intent of Section 79753: 

Section 6001: Definitions: 

(32) “Existing Eenvironmental mitigation or compliance obligations” means legal ly 
enforceable requirements or condit ions in exist ing statutes,  regulations, 
permits,  contracts,  l icenses,  or grants,  or orders and decisions from courts or 
state agencies intended to protect the human or natural environment.” 

Comment:  By using the word “exist ing” creates a temporal aspect that is not 
used in Section 79753(b) 

(53) “Non-public benefit” means a benefit  provided by a proposed project other 
than the public benefits identif ied in Water Code section 79753(a)(1-5).” 

Comment:  The ful l  text of Section 79753 should be reflected in the definit ion, 
not the narrow l ist  of benefits the state can participate in a project to acquire.  

(63) “Public benefit(s)” for purposes of this chapter,  has the same meaning as 
includes those public benefits associated with water storage projects outl ined 
provided in Water Code section 79753(a),  and include ecosystem 
improvements,  water quality improvements,  f lood control benefits ,  emergency 
response,  and recreational purposes.” 

Comment:  The ful l  text of Section 79753 should be reflected in the definit ion, 
not the narrow l ist  of benefits the state can participate in a project to acquire.  
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Section 6004:  Quantification of Benefits 

(a)(7) Cost Allocation to Beneficiar ies.   The applicant shal l  provide a proposed 
al location of total  project costs to al l  project beneficiaries,  including the Program, 
and an explanation of how the al location was calculated, consistent with Technical 
Reference section 8.  

(A) Public benefit  cost shares for the f ive public benefit  categories may be al located 
to the State of California,  the United States,  local governments,  or private interests .   
The total  requested Program cost share is the portion of the public benefit  cost 
shares al located to the Program, and: 

4.  Shal l  not be associated with exist ing environmental mitigation or compliance 
obligations except for those associated with providing the public benefits as 
described in this Water Code Section 79753; and 

5. Shal l  consider the cost share of new environmental mitigation or compliance 
obligation costs associated with providing the public benefits ,  which shal l  not 
exceed the percentage of the public cost al location for the related public benefit  
category.    

Comment:  Section (a)(7)(A)(5) should be removed because the Legislature did not 
include any language identifying a distinction in new versus exist ing environmental 
mitigation measures in §79753. It is important to note that in other sections of 
Proposition 1,  the Legislature clearly emphasizes when funds shal l  only be avai lable 
to projects that go beyond their exist ing environmental mit igation requirements.  
Sections 79732(b) and 79737(f) of Chapter 6 l imit funds to “projects that wil l  
provide fisheries or ecosystem benefits or improvements that are greater than 
required applicable environmental mitigation measures or compliance obligations.” 
This is essential ly the same exception, which the new Draft Regulations attempt to 
rephrase using “new” versus “exist ing”. 

This re-characterization is contrary to well-established statutory interpretation 
principles.  In interpreting statutes,  one should “construe al l  provisions of a statute 
together,  s ignif icance being given—if possible—to every word, phrase, sentence and 
part of an act in pursuance of the legislat ive purpose.”1 Interpretations rendering 
some words surplusage are to be avoided.2 Final ly,  statutes are to be applied 
according to their actual terms, as i t is  improper to read in “exceptions or 

                                                       
1 Turner  v .  Board of  Trustees  (1976)  16 Cal .3d 818,  826;  Moyer  v .  Workmen's  Comp.  Appea ls  

Bd.  (1973)  10 Ca l .3d 222,  230  

2 Lopez v .  Super ior  Court  (2010)  50 Cal .4th 1055,  1066) ;  McCarther  v .  Pac if ic  Teles i s  Group 
(2010)  48 Cal .4th 104,  110  
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qual if ications that are not supported by the language of the provision.”3 Water Code 
sections 79732(b) and 79737(f) demonstrate that the Legislature was aware of the 
possibi l i ty that funds can be used to fulf i l l  exist ing environmental mitigation 
obligations, and at t imes has chosen to create a prohibition on such uses by using 
“greater than required” language. The fact that the Legislature del iberately left any 
similar language out of section 79753(b) demonstrates that no such prohibition or 
l imitat ion on Proposit ion 1 funds was intended.  

Other sections also implicated in the change in direction where the “exception” of 
Section 79753(b) is not properly recognized are 6001(32) (definit ion of Existing 
Environmental mitigation and compliance),  6001(53) (definit ion of Non-Public 
Benefit) ,  6001(63) (definition Public Benefits) ,  and possibly others.  

Section 6012:  Agency Findings 

(b) CDFW and State Water Board shal l  base their respective f indings on: 

(1) The technical review of the ecosystem and water qual ity public benefits,  
respectively;  

(2) The requirements of Water code section 79753; and 

(3) The agency’s assessment of a project’s relat ive environmental value in achieving 
the priorit ies identif ied by the agency.  

Comment:  Section 6012(b) as written in the Draft Regulations, correctly al igns with 
the intent of §79753 and should not be modified.

                                                       
3 Ross i  v .  Brown (1995)  9 Ca l .4th 688,  694;  Va l lerga v .  Dept .  Alcohol ic  Bev.  Contro l  (1959)  

53 Cal .2d 313,  318  
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To increase attraction flows for anadromous fish as an ecosystem benefit el igible to 
be funded for under Proposition 1, The Ecosystem Priorit ies Application Worksheet 
requires species-specif ic analysis for Priority 6,  requires the applicant to perform 
the following analysis :  

 The magnitude of project benefits needs to be provided on a species by species 
basis .  

 Evaluation of spatial  and temporal effects under both current and 2030 
condit ions. Aside from the provided CALSIM hydrology, 2030 condit ions are 
highly speculative.  This wil l  require CALSIM evaluation and SALMOD runs 
under current condit ions in addition to evaluations under 2030 and 2070 
conditions. 

 Providing an adaptive management strategy for each individual priority wil l  lead 
to confl icts between individual priorit ies in the implementation of adaptive 
management measures.  Developing management and monitoring protocols for 
each individual priority is unreal ist ic.  A single,  integrated strategy would be more 
straightforward and useful .  

 REV 7 under Priority 6 requires an extensive evaluation of the projected benefits 
against a minimum of 8 plans with a specif ic review of which goals would be met. 
It  would be more appropriate for State staff to perform these evaluations. 

 REV 8 under Priority 6 requires s ignificant mapping and the submittal  of kmz 
fi les.  

NOTE: While kmz fi les tend to be small ,  the applicant is required to use the 
Department’s Grants Review and Tracking System (GRanTS), which l imits the 
size of attachments to be no greater than 50 megabytes and no more than 5 
attachments per question.  This GRanTS process is not large enough to 
accommodate the publicly avai lable environmental document as f ive attachments 
since the Technical Appendices for the Delta Modeling and River Modeling are 
each over 30 megabytes.
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