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Requested Action: 

 

Receive information on upcoming negotiations with the U.S. Bureau of Reclamation on 

an Excess Capacity Agreement which is expected to  proceed consistent with existing 

federal law and policy  regarding guaranteeing physical capacity in federal faci l it ies for 

conveyance of Sites water . 

 

Detailed Description/Background : 

 
The Sites Project Authority is preparing to begin negotiations with Reclamation on an 

Excess Capacity Agreement (ECA) that would serve the functional role of a long -term 

conveyance arrangement for Sites water through federal faci l it ies.  Some Sites 

Participants have asked whether dedicated, contractually reserved capacity within 

federal facil it ies could be secured for Sites water.  

 

Based on staff’s review of existing law and Reclamation policy,  there is no current legal 

framework that provides for a permanent or dedicated reservation of federal 

conveyance capacity for non-federal water.  Instead, federal authorities provide for the 

conveyance of non-federal  water in federal facil it ies only when excess capacity is 

available, and subject to the protection of authorized project purposes and other legal 

obligations.  The ECA framework is therefore the appropriate and legally viable path for  

conveyance of Sites water  in federal faci l it ies .  

 

Key Considerations 

 

1. Existing Federal Authorities Do Not Provide for Dedicated Capacity for Non -
Federal  Water -  Reclamation may contract for the conveyance or storage of non -
federal  water in federal faci l it ies only under specif ic statutory authorities,  most 
notably the Warren Act of 1911 and related excess -capacity policies.  These 
authorities authorize use of federal faci l it ies only when there is capacity available 
after meeting the needs of authorized project purposes.  These laws and policies 
do not authorize Reclamation to permanently al locate or reserve a fixed share of 
federal conveyance capacity to non -project water.  Securing such a dedicated 
al location would require new or amended federal authority,  which would 
introduce legal,  policy,  and stakeholder r isks and would be outside the current 
scope of negotiation with Reclamation.  



 

2. Existing Requirements Are Protective of  Sites Participants’  Interests  and 
Consistent with the Contractual Framework Long Contemplated for the Project  -  
Under current federal policy,  any use of excess capacity is subject to requirements 
that protect authorized project purposes, environmental obligations, and existing 
contractual commitments.  These protections align with the Sites Project’s planned 
operations. 

3. Federal Conveyance Facil it ies Have Historical ly Accommodated Non -Federal  Water 
Under Excess Capacity Arrangements  -  Reclamation has historical ly entered into 
Warren Act and similar agreements to allow the conveyance of non -federal  water 
through federal faci l it ies when capacity is available.  Federal conveyance systems, 
including the Tehama ‑Colusa Canal,  have periodically conveyed non -federal  water 
under these authorities.  This demonstrates that the existing excess -capacity 
framework provides a viable and established mechanism for third -party use of 
federal facil it ies without requiring a dedicated allocation of capacity.  

 

Prior Action:  

 
None 
 
Fiscal Impact/Funding Source: 

 

Negotiation of the Excess Capacity Agreement is to be conducted within the budgeted 

funds currently authorized by the Board.  

 

Staff Contact:  

 

Jerry Brown 

 

Attachments: 

 

Attachment A –  Warren Act 43USC523 

 



 


